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“GREEN” CONSTRUCTION: RISKS
& SPECIAL CONSIDERATIONS
PART ONE
In September 2015, 395 projects obtained certification under the U.S. Green Building Council’s
(“USGBC”) Leadership in Energy & Environmental Design (“LEED”) program, certifying over 76.5
million square feet that month.1 In 2015, more than 3,300 new projects obtained LEED certification.2
The growing number of LEED certified buildings and “green” construction projects makes it critical
that all parties involved in the construction process—including the owners, architects, contractors,
subcontractors, design professionals, and legal advisors—have a basic working knowledge of the
particular risks specific to sustainable construction.
Part One of this article series will provide a background and introduction to sustainable construction,
including essential vocabulary that parties should consider before undertaking a green construction
project. In Part Two, we will examine several pioneer cases in order to exemplify the legal ramifications
when issues arise in the green construction context.

“GREEN” CERTIFICATIONS AND OTHER STANDARDS
While LEED is the most commonly cited and widely recognized green building certification program,
several other programs exist, including BOMA 360, BREEAM, Energy Star, and Green Globes. Each
program provides specific prerequisites and requirements designed to encourage environmentally friendly
and energy efficient building and construction practices.
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LEED was created in 2000 by the United States Green Building Council (USGBC) which, despite the name, is not a government entity.3 There
are four levels of LEED certification: “Certified,” “Silver,” “Gold,” and “Platinum.” Certifications are awarded based on the number of points a
project receives under the LEED standards. LEED certification requirements are based on the project type (such as Homes or Neighborhood
Development) and points are earned in credit categories that reflect industry concerns, such as water conservation, electricity management, and
the use of sustainable material and certified green construction experts.
Currently, projects can register under LEED 2009 until October 31, 2016.4 After that date, new projects must register under LEED v4, which
focuses on life cycle analysis (“an evaluation of the environmental effects of a product from cradle to grave”).5
Additionally, the International Code Council has codified green construction practices in the International green Construction Code (“IgCC”), the
most recent version of which was released in June 2015.6 Rather than relying on owners to implement elective certification programs, when the
provisions of IgCC or similar green construction codes are adopted by cities and states, governments impose minimum mandatory requirements
on construction projects. To date, several major cities and states have enacted green construction legislation, including the adoption of the IgCC
or other sustainable building codes or requirements.

WHAT IS A “GREEN” BUILDING?
As a preliminary matter, it is important to define “green” and “sustainable” within the context of each project. These terms are oftentimes used to
describe building and construction practices that are environmentally friendly and/or energy efficient. These terms are used colloquially to refer
to the recent trend of using, for example, sustainable materials, environmentally friendly construction practices, and innovative energy efficient
building features.
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Whether one is a lawyer, underwriter, owner, design professional, contractor, subcontractor, or consultant, from a practitioner and professional
standpoint, one of the most important items in the contract documents for this type of project is oftentimes the contract clauses that define
“green,” “sustainable,” and other essential vocabulary terms with respect to the specific project.

GREEN CONSTRUCTION CONTRACTS – OTHER TERMS
In addition to defining “sustainable” or “green,” carefully crafted contract documents for a sustainable construction project will define
additional vocabulary terms such as “sustainable objective,” “sustainability plan,” “sustainability documentation,” “sustainability certification,”
and “sustainability measure” as indicated in the American Institute of Architects (“AIA”) Sustainable Project (“SP”) model contract documents.
The following definitions are simplified versions of the definitions defined and incorporated throughout the AIA SP contract documents.
• Sustainable Objective: the owner’s goal of incorporating Sustainable Measures throughout the project to benefit the environment and
occupants
• Sustainability Plan: an overview of the project’s Sustainable Measures that assigns a responsible party to each and describes the
strategies and evaluation metrics for each
• Sustainability Documentation: the documents required to obtain the Sustainable Objective
• Sustainability Certification: the initial third-party certification (e.g. LEED) that is designated as part of the Sustainable Objective
• Sustainability Measure: specific design or construction element or requirement that must be achieved to satisfy the Sustainable
Objective
As will be discussed further in Part Two of this article series, careful consideration in defining these contract terms is oftentimes of critical
importance when the project fails to obtain certification or perform as expected. Additionally, Part Two of this article series will identify certain
risks that owners, general contractors, subcontractors, and other construction professionals should be aware of before undertaking a “green”
construction project.
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