CLIENT ADVISORY

WHAT CONSTITUTES
PROPERTY DAMAGE?
Gregory Packaging is a juice cup manufacturer which was expanding and constructing a new
juice packaging facility in Georgia. The newly-installed refrigeration system released ammonia
during initial start-up, which injured a contractor and resulted in the plant being unsafe for workers.
A remediation contractor for the company undertook to mitigate the ammonia from the building to
make it safe for occupancy.
Gregory Packaging was insured by Travelers with a property damage policy, which covered “direct
physical loss of or damage to” the company’s property. Travelers denied Gregory Packaging’s
insurance claim, arguing that there was no physical loss or damage to covered property and was
otherwise excluded under the policy limitations.
The insurance coverage dispute was filed by Gregory Packaging in New Jersey Federal Court
where the policyholder’s headquarters are located. Initially, the Court addressed the “choice of law”
question of whether Georgia, where the facility is located, or New Jersey, where the policyholder
is headquartered, would control the insurance coverage law decision. Ultimately the Court found
that under either Georgia or New Jersey law, Gregory Packaging would prevail, although the legal
precedents were somewhat different.
Under Georgia law, the Court found that the ammonia release changed the building to an
unsatisfactory condition needing repair. The New Jersey law analysis similarly would conclude that
the ammonia release caused the facility to be unusable for a multi-day time period. Therefore, the
Court held that no trial was necessary and as a matter of law the ammonia released into the Georgia
building caused property damage.
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Would this same analysis apply to fumes or volatile compounds (e.g., degreaser solvents, gasoline or
dry-cleaning fluids) migrating into a building and making the indoor air quality unacceptable for workers
or other occupants? How prolonged does the unsafe indoor air quality condition need to be to qualify as property damage? What result
would your state law insurance precedent dictate in similar circumstances?
Other possible insurance issues arising from this situation could include: what other coverage defenses, depending on the exact policy
provisions, would the insurer raise (like the Pollution Exclusion)? In conjunction with ultimate settlement or adjudication, would there be a
follow-on subrogation claim by the insurer against the contractor allegedly responsible for the ammonia release from the equipment?
Among the lessons to be learned from this case are:
1. Insurance coverage should be evaluated before any significant new business venture or change (like expanded facilities).
2. Insurance should be required from insureds’ contractors.
3. Recognize different states may have different insurance coverage interpretations.
4. If cost-justified, be willing to challenge an insurer’s “no” coverage denials.

This article was authored by Charles M. Denton, Partner and Environmental Law Department Chair at Barnes & Thornburg LLP.
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